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Salem OR 97301 
 
Re: Preliminary Analysis of Administrative Rule Establishing Preliminary Templates for 
Signature Gathering 
 
Dear Representative Rayfield: 
 
 On July 13, 2017, the Secretary of State announced proposed administrative rules that 
would enable the chief petitioners of an initiative petition to “continue gathering signatures on 
the official sponsorship templates while a ballot title is being written and challenged in the 
courts, thereby giving activists more time to gather signatures and avoiding a gap of several 
months in the signature gathering effort.”1 The draft administrative rules that you provided to us 
indicate that the secretary intends to accomplish this goal through the creation of “preliminary 
templates” that may be used by chief petitioners “to collect signatures during the ballot title 
drafting period and any appeal process[.]” 
 
 You asked us to address the scope and legality of these proposed administrative rules. 
While we have not been provided with sufficient time to conduct a comprehensive analysis of 
your questions, our preliminary conclusion is that it the Secretary of State does not have the 
authority to issue the proposed administrative rules. We further believe that even if the secretary 
is assumed to have this authority, the proposed administrative rules may be difficult to 
implement, as it is unclear under these rules whether a person using preliminary templates to 
gather signatures is required to comply with other laws governing signature gathering for 
initiative petitions, including the requirement that any person obtaining signatures for an initiative 
must carry and show upon request a full copy of the proposed initiative. 
 
 Article IV, section 1 (2), Oregon Constitution, provides that the people have the right to 
propose an initiative law or to initiate an amendment to the Oregon Constitution by filing a 
petition signed by the requisite number of electors.2 The Legislative Assembly has enacted laws 
stating that the signatures required to place an initiative on the ballot may be gathered as part of 

                                                
1 Oregon Newsroom, “Secretary of State Dennis Richardson Launches Grassroots Petitioning Improvement,” 
http://www.oregon.gov/newsroom/Pages/NewsDetail.aspx?newsid=2156 (visited August 17, 2017). 
2 Under Article IV, section 2 (b), Oregon Constitution, “[a]n initiative law may be proposed only by a petition signed by 
a number of qualified voters equal to six percent of the total number of votes cast for all candidates for Governor at 
the election at which a Governor was elected for a term of four years next preceding the filing of the petition.” Under 
Article IV, section 2 (c), Oregon Constitution, “[a]n initiative amendment to the Constitution may be proposed only by 
a petition signed by a number of qualified voters equal to eight percent of the total number of votes cast for all 
candidates for Governor at the election at which a Governor was elected for a term of four years next preceding the 
filing of the petition.”  
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either a prospective petition or an initiative petition.3 As detailed below, these laws neither 
establish any other method for obtaining the signatures required for an initiative to qualify for the 
ballot, nor appear to grant the Secretary of State authority to create additional methods for this 
signature gathering. 
 
 Under the current statutory scheme, the chief petitioners of a petition must first file a 
prospective petition that contains the signatures of at least 1,000 electors.4 In collecting these 
signatures the chief petitioners must ensure, inter alia, that the signature sheets are “attached to 
a full and correct copy of the measure to be initiated.”5 Once the Secretary of State has 
confirmed that the prospective petition contains the required number of signatures, the Attorney 
General drafts a ballot title for the initiative.6 
 
 Not later than three business days after the final ballot title has been certified by either 
the Attorney General or the Oregon Supreme Court, the Secretary of State is required to issue 
official templates for the cover sheet and signature sheets of the initiative petition.7 The cover 
sheet of an initiative petition is required to contain the final certified ballot title of the initiative 
petition,8 and every signature sheet for an initiative petition is required to contain the caption of 
the ballot title of the initiative petition.9 Each individual who obtains signatures for an initiative 
petition is required to use these official templates for the cover sheet and signature sheets.10 
The combined effect of this is a statutory policy in which cover sheets and signature sheets for 
initiative petitions cannot be produced or used to obtain signatures until the final ballot title of the 
initiative petition has been certified. 
 
 This legislative policy choice has certain effects. For example, it could be argued that the 
required inclusion of the ballot title on the cover sheet and signature sheets of an initiative 
petition ensures that electors are provided with a concise and neutral description of the effect of 
the petition they are being asked to sign. On the other hand, individuals or entities opposed to a 
particular initiative could potentially challenge a ballot title in court for the sole purpose of 
delaying the date on which the chief petitioners could begin to obtain signatures for the initiative 
petition. 
 
 The Secretary of State’s proposed administrative rules would fundamentally change this 
legislative policy determination by establishing preliminary templates that chief petitioners could 
use to obtain signatures on the initiative petition during the period of time between when the 
chief petitioners submit their prospective petition and when either the Attorney General or the 
Oregon Supreme Court certifies a final ballot title. As the proposed administrative rules make 
clear that these preliminary templates may be used only during the period of time when the 
ballot title is being drafted or being challenged in court, it appears that the preliminary templates 
would not include the final certified ballot title or ballot title caption that are statutorily required 
for initiative templates. Despite this, the proposed administrative rules state that “[a]ny 
signatures gathered on preliminary templates issued by the Elections Division for the purposes 

                                                
3 See, e.g., ORS 250.105 (1) (stating that initiative petition filed with Secretary of State must contain constitutionally 
required number of signatures of electors and that “[s]ignatures previously verified on a prospective petition for a 
state measure to be initiated shall be included in the calculation under this section”). 
4 ORS 250.045 (1).  
5 Id.  
6 See ORS 250.035, 250.065, 250.067, 250.085. 
7 ORS 250.052 (4)(a). 
8 ORS 250.045 (6). 
9 ORS 250.045 (8)(a). 
10 ORS 250.052 (2). 
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of gathering signatures during the ballot title drafting process of an initiative petition will be 
reviewed and processed as part of any primary signature submittal made by chief petitioners.”11 
 
 In the official Notice of Proposed Rulemaking, the Secretary of State cites ORS 246.150, 
250.015, 250.048 and 255.135 as granting the secretary authority to establish preliminary 
templates under these proposed administrative rules. In our preliminary analysis of the 
referenced statutes, we do not find any grant of such authority. Rather, these statutes appear to 
confirm a legislative intent to require that, once a prospective petition has been filed, the chief 
petitioners may gather additional signatures for the initiative petition only after a final ballot title 
has been certified. 
 
 In this regard, ORS 250.015, in relevant part, states that the Secretary of State by rule 
shall “[d]esign the form of the prospective petition, and the initiative and the referendum petition, 
including the signature sheets, to be used in any initiative or referendum in this state.” This 
delegation of authority is limited to designing signature sheets for prospective petitions and 
initiative petitions. It does authorize the secretary to design preliminary templates. 
 
 We similarly have not found any authority in ORS 250.048 for the adoption of these 
rules. This statute governs registration and training requirements for paid petition circulators and 
grants the Secretary of State significant rulemaking authority in designing the training programs 
and registration processes. While ORS 250.048 repeatedly references how paid petition 
circulators are to be regulated while they obtain signatures on prospective petitions and initiative 
petitions, as well as the consequences for gathering signatures for prospective petitions or 
initiative petitions in violation of these regulations, this statute does not address the ability of the 
secretary to establish preliminary templates or to establish regulations for paid petition 
circulators who obtain signatures using preliminary templates. 
 
 ORS 255.135 relates to district measures, rather than to state measures. Nonetheless, 
its basic provisions are nearly identical to those relating to state measures. For example, it 
requires that a prospective petition be filed with the relevant elections officer;12 that the cover of 
an initiative petition include the final ballot title certified by either the district attorney or the 
circuit court;13 and that each signature sheet of the initiative petition include the caption of the 
ballot title.14 The Secretary of State’s rulemaking authority is limited to adopting the “instructions 
for persons obtaining signatures of electors on the [initiative] petition” that will be on the cover 
sheet of the initiative petition.15 This statute does not grant the secretary authority to establish 
preliminary templates that do not contain final certified ballot titles and on which the chief 
petitioners may obtain signatures to qualify the initiative for the ballot. 
 
 Finally, ORS 246.150 grants the Secretary of State extensive rulemaking authority in 
order “to facilitate and assist in achieving and maintaining a maximum degree of correctness, 
impartiality and efficiency in administration of the election laws.” While broad, this rulemaking 
authority is limited to helping the secretary administer legislatively enacted laws and policies. It 
does not grant the secretary authority to adopt administrative rules that alter legislative policy 
determinations. As detailed above, our analysis to date indicates that the Legislative Assembly 
has chosen to enact statutes that prohibit, after the filing of the prospective petition, the chief 
petitioners of an initiative petition from gathering signatures on the petition until after a final 

                                                
11 Proposed Administrative Rule 165-014-0030 (22). 
12 ORS 255.135 (1). 
13 ORS 255.135 (2). 
14 ORS 255.135 (4).  
15 ORS 255.135 (2). 
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ballot title has been certified. Our preliminary conclusion is therefore that the secretary does not 
have the authority to enact the proposed administrative rules. 
 
 We further note that even if we assume that the Secretary of State does have the 
authority to enact the proposed administrative rules, adoption of the rules would likely result in  
significant implementation issues. This is because the statutes are limited to establishing 
requirements for signature gathering for prospective petitions and initiative petitions. As a result, 
it is unclear what other statutory requirements that apply to signature gathering for prospective 
petitions or initiative petitions will also apply to signature gathering through the use of 
preliminary templates. 
 
 For example, under ORS 250.045 (1), the signature sheets for a prospective petition 
“must be attached to a full and correct copy of the measure to be initiated.” And under ORS 
250.045 (11), a person obtaining signatures on an initiative petition “shall carry at least one full 
and correct copy of the measure to be initiated . . . and shall allow any person to review a copy 
upon request of the person.” However, neither ORS 250.045 nor the proposed administrative 
rule appears to require that a person collecting signatures while using a preliminary template 
must carry a full and correct copy of the measure to be initiated. As a result, it is arguable that 
under these proposed administrative rules, a person could be asked to sign an initiative petition  
based entirely on an oral description of the measure and without the ability to either read the 
ballot title or view the text of the initiative. Consequently, if the Secretary of State chooses to 
adopt this administrative rule, we recommend that the secretary first identify and address this 
and any similar gaps between statute and the proposed administrative rules. 
 
 The opinions written by the Legislative Counsel and the staff of the Legislative Counsel’s 
office are prepared solely for the purpose of assisting members of the Legislative Assembly in 
the development and consideration of legislative matters. In performing their duties, the 
Legislative Counsel and the members of the staff of the Legislative Counsel’s office have no 
authority to provide legal advice to any other person, group or entity. For this reason, this 
opinion should not be considered or used as legal advice by any person other than legislators in 
the conduct of legislative business. Public bodies and their officers and employees should seek 
and rely upon the advice and opinion of the Attorney General, district attorney, county counsel, 
city attorney or other retained counsel. Constituents and other private persons and entities 
should seek and rely upon the advice and opinion of private counsel. 
 
 Very truly yours, 
 
 DEXTER A. JOHNSON 
 Legislative Counsel 
 

  
 By 
 Daniel R. Gilbert 
 Deputy Legislative Counsel 
 
 


